Concussion Rule

Duty of Care. Reasonable foreseeable. Negligence.  What do these terms mean? Why should officials care?  As a result of a change to Rule 3.5.10(b), all officiates will need to be a lot more familiar with the legal implication of these terms.

Prior to 2009, it was the general understanding that if a player was unconscious or appeared unconscious, them he was to be removed.  It was easy.  If the player was injured at all, get him off the field and let the team’s staff worry about  when he should return.  Those days are gone.  With the changes to Rule 3.5.10(b), all officials are now required to make the initial medical diagnosis on the field as to whether a head injury has occurred, with the attendant liability imposed on all “first responders.”

Buried in the timing section of the Rules, we find Rule 3.5.10(b).  Prior to 2010, it stated as follows:

A time-out occurs when: 

An apparent unconscious player is determined by the game officials. The player may not return to play in the game without  written authorization from a physician (M.D./D.O).  

The only example clarifying this rule, is found in 3.5.10. D, which states:

3.5.10 Situation D:   What guidelines should the officials follow in determining if a player is apparently unconscious?  RULING Some obvious guides would be that the player is unable to receive information and/or unable to respond to questions or the player’s responses are inappropriate.  The observation of the player will normally be made by more than one official, and in some cases may involve the entire crew.  If the officials determine a player appears to be unconscious, he must leave and may not return to the game with the written authorization of a physician (MD/DO).  

Pretty straight forward, right?  Even with a lack of examples or guidelines, the rule seems to be an after-thought of the drafters.  The rule contemplated that it should be a relatively simple matter. If the player is not able to receive information or respond to questions, the officials remove him.  Once removed, he cannot come back until cleared by a physician.  All that has changed with the 2010 season. 

Now, officials are charged with removing any player who shows [any] signs, symptoms or behaviors consistent with a concussion, such as loss of consciousness, headache, dizziness, confusion or balance problems, and shall not return to play until cleared by an appropriate health-care professional. (emphasis added)

The editorial release states that 

“Given that the vast majority of concussions do not include a loss of consciousness, but that athletes often show obvious evidence of concussion, the NFHS Sports Medicine Advisory Committee (SMAC) strongly believes that officials must continue to be empowered to remove these athletes from play, thus protecting them from further injury,” said Dr. Michael Koester, chair of the SMAC. “Continued participation in any sport following a concussion can lead to worsening concussion symptoms, as well as increased risk for further injury to the brain and even death.

“The safety of the athlete is of paramount concern during any athletic contest. Officials, coaches and administrators are being asked to make all efforts at ensuring that concussed athletes do not continue to participate. Thus, coaches, players and administrators should also be looking for signs of concussion in all athletes and should immediately remove any suspected concussed athlete from play.”

This language change raises a number of issues not resolved in the rule itself.  First, what is an “appropriate health care professional”?  When must the appropriate health care professional  be identified?  Does it require a medical licensed physician or a team designated trainer?  What if a team does not have one on site? Can they designate the opposing team’s health-care professional?  What if the opposing team’s health-care professional declines to assist?  Are the officials required to inquire as to the training of the health-care professional?  Can the official override the recommendation of the health-care professional as to allowing the player to return?  

What is the procedure for removal and return of a player? How does the crew keep track of the removed player?  What is the procedure for his return?  Who does he report to?  What documentation is kept of the injury and his return?  What does it mean to be “cleared”?  Do the officials reply on a simple verbal statement from the health-care professional that the player is cleared or is a written statement required?  What if the appropriate health care professional clears a player following a second apparent concussion? Does the crew have the right to over rule the health-care professional?  

As recognized by the editorial comment, concussions are not easily recognized.  Generally a concussion is defined as a “… brain injury sustained when the brain is “concussed” within the inside of the skull by either direct trauma or a whiplash type of phenomenon that bounces the brain against the inside of the skull…”.  “Recovering from a Concussion”, Sports Medicine, Terry Zeigler, 2010.  

The brain floats in a bath of cerebrospinal fluid (CSF).  When a traumatic event occurs to the skull, the brain can jerk violently and bump against the inside of the brain.  As a result, a player might exhibit a number of symptoms, some of which might not occur immediately, but rather be deferred for hours, days or weeks. These symptoms include, but not are limited to:

Unconsciousness
Fatigue
Nausea
Tired
Vomiting
Confusion
Loss of orientation
Difficulty walking or standing
Vertigo
Difficulty speaking
Seizures
General Weakness
Memory Loss
Irritability
Drowsiness
Change in size pupils
Blurred vision
Short term memory
Mood changes

Obviously, many of these symptoms are difficult to identify on the field in the middle of an emotionally packed game.  Concussions are graded into three levels of severity.  Grad 1 is a transient confusion with no loss of consciousness, mental status changes or other symptoms resolved in less than 15 minutes.

Grad 2 is the same as above except that the symptoms do not resolve themselves in 15 minutes.  Grad 3 results in loss of consciousness, no matter how long.  The greater the number, the more severe the injury.

A study reported in the Journal of Neurosurgery (August 2007) of over 160 college athletes studied recovery by those suffering a single incident versus recurring concussions.   38 athletes sustained mild brain injuries versus 9 sustaining a second injury within one year.  All athletes showed no signs of injury within 10 days of the injury.  

The results were interesting. While most had no symptoms following the first injury e.g. headaches, nausea, dizziness, confusion, they still had some issues with regard to ability to balance.  What this means is that while they did not feel any symptoms, the trauma that incurred was not completely healed for several days.  The problem then is the release of an athlete who might not exhibit recognized symptoms of a concussion.  

While this study is significant, the risks are significantly increased when a second concussion occurs as demonstrated in a previous study documented in the Journal of Neurosurgery (November 2002).  An athlete with a concussion is much more likely to experience a loss of consciousness or other severe behavior on a subsequent injury.  Therein lies the problem.  If the brain hasn't healed properly from a concussion and someone gets another brain injury (even if it's with less force), it can be serious.  Repeated injury to the brain can lead to swelling, and sometimes people develop long-term disabilities, or even die, as a result of serious head injuries. So it is crucial to recognize and understand the signs of a concussion.

Now that you are expected to be able to recognize signs of concussion, your risk of liability just increased exponentially.  Enter Duty of Care.  What is the standard of care?  The Minnesota Supreme Court has held that

 “A person or party is not liable on the ground of negligence for an act or omission, if it could not reasonably have been foreseen under the circumstances that such act or omission was likely to result in injury to any one.  A person is not liable for consequences which are merely possible, but only for consequences which are probable.  Ingerson et al. vs. Shattuck School 185 Minn. 16, 239 N.W. 667 (1931).  

Rephrased, if an action or omission could reasonable be expected to cause injury to another, then a person is liable for the act or omission.  As an aside the Ingerson Court stated “…No case has been called to our attention where injury from coming in contact with the body of a football player has been involved. Under some circumstances, liability for such an injury might perhaps arise…” (emphasis supplied)  Id at 18.  Oh how times have changed!  

In Cerney v. Cedar Bluffs Junior/Senior Public School, 262 Neb 66, 628 N.W. 2nd 697 (2001) a football player sued the school alleging the coaching staff was negligent in allowing him to return to the field after suffering a head injury.  The Nebraska Supreme Court held that initially the Court must determine if the injured party was entitled to legal protection by the Defendant.  If he was, then the inquiry is as to whether, given that a duty existed, was the standard of care, to which the plaintiff was entitled, exercised in the particular case.  

Each of these situations are fact intensive.  As of yet, officials are not required to undergo training in identifying head injuries.  So for the time being, our standard of care is less. However, that does not mean we will not be pulled into a law suit if an injury occurs because we failed to identify a potential injury or let a player back onto the field where he is injured a second time.  

How do you protect yourself.  First make every member of the crew cognizant of behavior that might indicate a head injury. Alert the coaching staff before hand that this is a serious issue and that you will be erroring on the side of being conservative, even if that means the star running back is going to be removed.  At your initial coach’s conference, determine who is the appropriate health care professional .  Develop a procedure for determining when to remove a player and when to allow him to return.  Document each player’s removal and return as these injuries might take a long time to manifest themselves.  Make sure the health-care professional has in fact authorized the return of a player and document that fact as to when it occurs.  Be prepared for resistance from emotional coaches.  Your responsibility and liability exists whether it is a non conference game in the first week between two Class 1A schools or the final two minutes of the State Championship between Eden Prairie and Cretin Wayzata.  Be consistent. 

Finally check into insurance.  Do not assume that because you carry an umbrella policy that you are protected.  Generally, these type of policies do not cover activities in which you are become compensated.  Kevin Merkle of the Minnesota State high school league has indicated registration with the State High School league carries with it a $1,000,000 liability coverage per incident and $2,000,000 aggregate.  In additional membership in NASO (National Association of Sports Officials), also carries with it a three million policy. 

